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whatever loss or damage the plaintiff necessarily sustained by
the removal of the property insured when the danger of its de-
struction by fire was so direct and immediate that a failure to
have made the removal while he had the power would have
been gross negligence on his part, he is entitled to recover in
this action. The fire, under such circumstances, may in a just
sense be regarded as the proximate cause of the loss.

The evidence offered and excluded was somewhat loose, and
may not of itself have been very satisfactory to the jury if ad-
mitted, but, in connection with other testimony, it may have
have been very important, and we think, under the circum-
stances of this case, should have been permitted to go to the
jary.

It is not, however, from every loss arising from the removal
of goods, to save them from burning, that the company would be

- liable. Goods may be so carelessly removed, and so wantonly

and unnecessarily exposed, as to relieve the company from all
liability on account of their injury or loss.

An objection has been urged to the recovery for the loss of
goods in this case, for the want of a count in the declaration
specially alleging such loss by removal.

In the view taken of the case such a count was unnecessary;
as, if a recovery can be had for the loss at all, it must be on
the ground that it is to be treated, in a particular point of view,
as the natural or necessary consequence of the fire itself.

Judgment reversed, and cause remanded.
Judgment reversed.
Trear, C. J., dissented.

‘WiLriam Carrory, Plaintiff in Error, . Joun G. WEeLp, use of
John W, Chickering, Defendant in Euror.

ERROR TO COOE.

If a party put his name upon the back of a note, before it is delivered to the payee,
he is dn original party, and the consideration for the note will be his consideration
for his undertaking.

Such a party is a guarantor, and may be sued in that character.
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The cases of Camden v. McCoy, (8 Scam. 437,) and Cushman ». Dement, (Id. 497,)
examined and approved.

If a party so signing a note, wishes to rebut the presumption, that he put his name
upon the note at the time of its execution, as a guarantor, he can do so by showing
the true character of his obligation.

‘WEeLD, for the use of Chickering, sued Carroll in the Cook
County Court of Common Pleas, in an action of assumpsit.
The suit was commenced by a capias ad resp. Weld counted
upon the following note:

$416.00 « Curcaco, January 13th, 1851.

% 8ix months after date, we jointly and severally promise to
pay John G. Weld, or order, the sum of four hundred and six-
teen dollars, for value received.

(Signed,) “Davip Pricker. wL.s.
“ Henry Hawrins, w. s
(Indorsed) “ WiLLiam Carrorn.”

The declaration avers, that the plaintiff, at the special instance
and request of the defendant, agreed to give time to the said
David Pricket and Henry Hawkins; and, in pursuance of said
agreement, did take their promissory note, for the said sum of
four hundred and sixteen dollars, signed by said David Pricket
and Henry Hawkins, and bearing date, &c. ; the said defendant
then and there promised the said plaintiff to guarantee the pay-
ment of the said promissory note, which said note the said de-
fendant then and there guaranteed, by writing his name upon the
back of the same, by means whereof he became liable, &c.

The declaration contained the proper common counts.

The defendant filed a demuver, which was stricken from the
files. He then pleaded the general issue, with a notice that the
note was obtained by fraud. The proof showed that Weld
refused to take the note of Pricket and Hawkins without surety
or a guarantor, and that Carroll signed the note with a full un-
derstanding of the transaction.

The cause was heard before M. SkiNNER, Judge, and a jury,
at February term, 1852, of the Cook County Court of Com-
mon Pleas, and resulted in a verdict and judgment for the
plaintiff. »

Carroll brings the cause to this court by writ of error.
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J. E. Drvrvon, for plaintiff in error.

J. N. Arnowp, for defendant in ervor.
L

Caron, J. Pricket and Hawkins executed their note to Weld,
for the purchase of some goods. He, not being satisfied with
their responsibility, refused to take the note unless Carroll signed
it with them. Carroll then put his name on the back of the
note, when it was delivered to the payee. Here, Carroll was an
original party to the note, and the original consideration for the
note was the consideration for his undertaking, It was not
necessary that he should participate in or reteive any part of
, the consideration., His undertaking induced the payee to accept
the note in payment of the goods sold; and that was sufficient.
The only question which was seriously urged upon our consider-
ation in the argument, was as to the character and nature of the
liability assumed by Carroll. He was sued, as guarantor of the
note, and now he insists that he only assumed the liability of
second indorser. This is a question which has been long since
settled in this court, and we see no cause to limit the liability as
there established.” In the case of Camden ». McCoy, (3 Scam.
437,) it was held that, where the name of a party is found on the
back of a note, in the hands of the payee, the presumption of
law is, that it was put there at the time of the execution of the
note, and that, in the absence of proof to the contrary, itis a
further presumption that he assumed to guarantee ‘the note;
and, in the subsequent case of Cushman ». Dement, (3 Scam.
,{/ 7 7 £X,) the same rule was adopted and enforced. In these cases,
it was also decided, that these presumptions might be rebutted
by proof showing the actual character of the transaction. In this
case, there is proof sustaining these presumptions of law, or
rather showing that the understanding, at least on the part of
the payee of the note, was, that the liability of Carroll should
be even more than that of a guarantor; for he required that
Carroll should become a surety in the note. In the two cases*
referred to, this court followed the decisions of the Supreme
Courts of New York and Massachusetts, as well as those of
several other distinguished tribunals; and now we are asked to
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retrace our steps, because a different rule for a time prevailed in
New York. We have examined the several decisions of the
case of Hall v. Newcomb, (3 Hill, and 7 Hill, 416,) and find no-
thing in them which at all inclines us to change the rule in this
court. The last was in the Court of Errors, where the case was
twice argued. Upon the first argument, that court was equally
divided ; and upon the second argument, a very large minority
of the court were for adhering to the ancient and true rule upon
the subject. In the cases already referred to, in this court, the
subject was fully examined, and we do not feel called upon to
review the authorities again.
Let the judgment be affirmed. Judgiment affirmed.

Wirtiay Nerery, Plaintiff in Error, v. Teg Prorie or THE
Seare oF Inuivos, Defendants in Error.

ERROR TO STEPHENSON.

If a juror has made up a decided opinion respecting ‘the merits of the controversy,
cither from personal knowledge of the facts, from the statements of witnesses, from
the relations of the parties, or from rumor, he is disqualified from trying the case,
if challenged for cause.

Neeny was tried at the September term, 1851, of the Ste-
phenson Circuit Court, Saerpon, Judge, presiding, upon an in-

dictment for committing a rape. On the calling of the jury, the’

following named persons were drawn by the clerk of the court
as jurors; and, being examined as to their competency, Peter
Rue testified, that he had heard statements which he believed ;
and from those statements he had formed an opinion; that, if
the evidence should turn out as he had heard, he had an opinion ;
that if the evidence should be different, he would be governed
by the evidence in finding a verdict in said cause. Jared Sheetz,
on his examination as to his competency, testified, that he had
formed an opinion from statements he had heard; that at the
time he heard the statements, be believed them. James Den-
VOL. XIII 58
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