
682 OTTAWA.

Carroll v. Weld.

loss orwhatever thedamage plaintiff sustainednecessarily by
the removal of the insured when the of its de-property danger
struction fire was so direct and immediateby that a failure to
have made the removal while he had the would havepower
been on his he isgross negligence entitled to recoverpart, in
this action. The fire, under such circumstances, in amay just
sense be as the cause of the loss.regarded proximate

The evidence offered and excluded was loose,somewhat and
not of itself have beenmay to the if ad­very satisfactory jury

mitted, but, in with otherconnection it havetestimony, may
been think,have andvery important, we under the circum­

of this case,stances should have been to to thepermitted go
jmT- __

It is not, however, from loss from theevery arising removal
of to save them from that thegoods, burning, would becompany

Goods be soliable. removed, andmay carelessly so wantonly
and as to relieve theunnecessarily exposed, from allcompany

on account of them or loss.liability injury
An has been to theobjection for theurged oflossrecovery

in this for thecase, of awant countgoods in the declaration
such loss removal.specially alleging by

In the view taken of the case such a count was unnecessary;
as, if a can be had for the loss all,at itrecovery must be on
the that it is to be treated, in aground of view,particular point
as the natural or of the fire itself.necessary consequence

reversed, and cause remanded.Judgment
reversed.Judgment

Treat, C. dissented.J.,

William Carroll, Plaintiff in Error, v. John use ofWeld,G.
John W. Defendant in Error.Chickering,

ERROR TO COOK.

aIf his name the back of aparty before is delivered toput it thenoto,upon payee,
originalhe is an and the consideration for the note will be his considerationparty,

for his undertaking.
a guarantor,is aSuch and be sued in that character.party may



6831852.TERM,JUNE

v. Weld.Carroll

v.(3 437,) (Id. 497,)v. and CushmanThe cases of Camden Scam. Dement,McCoy,
andexamined approved.

that namesigning a to rebut the he hisa soIf wishesnote, presumption, putparty
showinghe can doguarantor,as soat athe note the time of its execution, byupon

obligation.the true character of his

inCarroll the Cooksuedfor the ofuse Chickering,Weld,

ofactionanPleas, inCourt of assumpsit.CommonCounty
Weldresp. counteda adcapiasThe suit was commenced by

the note:upon following
“ Chicago, 13th, 1851.January$416.00

“ and toseverallymonths date,Six after we promisejointly
hundredJohn G. the sum of four and six-Weld, order,orpay

fordollars,teen value received.
“David Pkicket. s.l.(Signed,)
“ Henry Hawkins, l. s.

“ William Carroll.”(Indorsed)

theavers,declaration that at the instanceplaintiff,The special
defendant,of the to time the saidtoagreedand request give

saidHawkins; and, in ofDavid Pricket and Henry pursuance
their the sum ofnote,did take for saidpromissoryagreement,

dollars,and sixteen said Pricketfour hundred Davidbysigned
Hawkins, date,and the&c.; said defendantbearingand Henry

the saidthere toand thepromised plaintiffthen guarantee pay-
note, said de-of the said which note saidment thepromissory

his thethen and therefendant nameby writingguaranteed, upon
same, whereof he became liable,of the means &c.back by

thecontained common counts.The declaration proper
demurrer,aThe defendant filed which was stricken from the

aissue,the with notice that thefiles. He then generalpleaded
The Weldobtained fraud. showed thatnote was proofby

Pricket andthe of Hawkins withoutrefused to take note surety
or note with a fulla that Carroll the un-and signedguarantor,

of the transaction.derstanding
M. and aThe cause before Judge,was heard jury,Skinner,

1852, of the Cook Court of Com-at term, CountyFebruary
in a verdict and for thePleas, judgmentmon and resulted

plaintiff.
of error.to this writCarroll the cause courtbrings by
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v.Can-oil Weld.

Dillon,J. E. for in error.plaintiff

Abnold,J. N. for defendant in error.

Catón, J. Pricket and Weld,Hawkins executed their note to
the of some He,for notpurchase satisfied withgoods. being

refused to thetheir take noteresponsibility, unless Carroll signed
them. Carrollit with then his name the of theon backput

it was delivered tonote, when the Here, Carroll was anpayee.
note,to the and the consideration forpartyoriginal original the

thenote consideration Itwas for his was notundertaking.
that he should in ofor receivenecessary any partparticipate

induced tothe consideration. His the payeeundertaking accept
in of the andsold",the note that was sufficient.payment goods

ourwhich was consider­questionThe only seriously urged upon
asthe was to the character and nature ofation in theargument,

assumed Carroll. He assued,was of thebyliability guarantor
and now he that he thenote, insists assumed ofonly liability

second indorser. is aThis which has beenquestion sincelong
settled in this and cause to thecourt, we see no limit asliability

thethere established. In case of Camden v. Scam.McCoy, (3
of a isit held where the name found on thethat,was party437,)

a note,back of in the hands of the the ofpayee, presumption
there at time of the executionthat it was the of theis,law put

to athat, in the absence of the it isnote, and proof contrary,
that he to note;assumed thefurther presumption guarantee

the case of Cushmanand, Dement,in v.subsequent Scam.(3
same rule cases,the was and enforced. In theseadopted479)

decided,it also that these bewas rebuttedpresumptions might
the actual character of the transaction. Inby proof thisshowing

case, there is these ofproof law, orsustaining presumptions
rather that the theat onleast ofshowing understanding, part

note, was,the of the that the Carrollof shouldpayee liability
morebe even than that of a thatrequiredfor heguarantor;

Carroll should a the thebecome in note. In twosurety casesjj^P
to,referred this court thefollowed the decisions of Supreme

of New York and Massachusetts,Courts as as those ofwell
tribunals;several other and are asked todistinguished now we
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a different rule for a timeretrace our because insteps, prevailed
ofWe have the several decisions theYork. examinedNew

and findNewcomb, Hill,v. and 7 no-Hill,case of Hall 416,)(3
the ruleat all to in thisin inclines us changethem whichthing

caseErrors,in where the wascourt. last was the ofThe Court
the that court wastwice first argument, equallyargued. Upon

and the aseconddivided; large minorityupon argument, very
ruleof the for to the ancient and truecourt were uponadhering

to, court,cases in this thethe In the referredalreadysubject.
toexamined, and do not feel calledsubject was we uponfully

review the authorities again.
Let bethe affirmed. Judgmentjudgment affirmed.

PeoplePlaintiff TheError,in v.William of theNeely,

State of Defendants in Error.Illinois,

EEEOE TO STEPHENSON.

juror respectinga has made a decided "the meritsIf of theup opinion controversy,
knowledgeeither thefrom of the from statements offacts,personal fromwitnesses,

the relations of the or from he is tryingfromrumor, disqualified theparties, case,
challengedif for cause.

Neely term,was tried at the of the1851,September Ste-
Circuit Court,phenson anJudge, upon in-presiding,Sheldon,

fordictment a On the of thecommitting the'rape. calling jury,
named were drawn the theclerk offollowing persons courtby

as and, examined as to theirjurors; Peterbeing competency,
Rue testified, hadthat he heard statements which he believed;
and from those he hadstatements formed an that, ifopinion;
the heard,evidence should turn out he had heas had an opinion;
that if the should woulddifferent,evidence be he be governed

the evidence in said cause.by in a verdict Jared Sheetz,finding
on his as to testified,examination his that he hadcompetency,
formed an from statements he had that at theopinion heard;
time he heard hestatements,the believed them. James Den-

xiii.vol. 58
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